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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Heather Troutman, the petitioner, asks this Court to grant 

review of Court of Appeals' decision terminating review. The 

Court of Appeals issued a partly published opinion following 

the State's motion. This opinion and the order on Ms. 

Troutman's motion to reconsider, dated April 8, 2024, are 

attached in the appendix. 

B. ISSUES FOR WHICH REVIEW SHOULD BE 

GRANTED 

1. The refusal to consent to search may not be used as 

evidence unless there is no constitutional right to refuse. Absent 

a warrant or exception to the warrant requirement, the State 

may not intrude upon a private affair under article I, section 7 

of the Washington Constitution. The content of one's breath is a 

private affair. The search incident to arrest exception does not 

extend to the internal contents of one's body. Does a person 

have a constitutional right to refuse to submit to a breathalyzer 
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when the State does not seek a warrant and the search incident 

to arrest exception is inapplicable? 

2. A law in effect during the pendency of Ms. 

Troutman's appeal instructs courts to not count prior juvenile 

adjudications in an offender score calculation. The legislature 

did so to remedy the injustice of automatically increasing a 

person's punishment based on the person's actions as a child. 

Ms. Troutman had prior juvenile adjudications that were 

counted in his offender score and increased his punishment. 

Given the expression of intent, does this law apply to pre­

enactment cases, specifically non-final cases on direct appeal? 

C. STATEMENT OF THE CASE 

A complete statement of the case is set out in Ms. 

Troutman's opening brief Br. of App. at 5-12. 

In short, Ms. Troutman was prosecuted with felony 

driving under the influence. CP 16-17; 2/22/22 RP 189. Ms. 

Troutman testified and disputed that she had driven the car. RP 

382-412. Following her arrest, Ms. Troutman refused take a 
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breathalyzer. RP 48, 396. Her refusal to take a breathalyzer was 

used by the prosecution at trial to argue consciousness of guilt 

and persuade the jury that Ms. Troutman had driven the vehicle. 

RP 439, 442. Following conviction, the court in sentencing Ms. 

Troutman counted several juvenile adjudications in calculating 

Ms. Troutman's offender score, which increased her 

punishment. CP 48. 

On appeal, Ms. Troutman advanced several arguments in 

support of reversal of her conviction, including that the 

admission of her refusal to take a breathalyzer violated article I, 

section 7 of the Washington Constitution. Alternatively, she 

argued a new sentencing hearing was required because her 

juvenile adjudications should not have counted in her offender 

score under a new law that came into effect during the appeal. 

The Court of Appeals issued an unpublished opinion 

rejecting Ms. Troutman's arguments on January 8, 2024. Ms. 

Troutman moved for reconsideration. The State moved to 

publish the portion of the opinion holding that the change in the 
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law did not apply to pre-act cases that were non final and on 

direct appeal. The Court of Appeals partly granted and partly 

denied Ms. Troutman's motion to reconsider, but its decision 

adhered to the same conclusions. The Court granted the State's 

motion to publish in part. 

D. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. Under article I, section 7 of the Washington 

Constitution, a person has the right to not consent to a 
search or invasion of a private affair. Review should 

be granted to decide whether the prosecution may 

introduce evidence that a defendant refused to consent 
to a breathalyzer violates article I, section 7. 

The Washington Constitution commands: "No person 

shall be disturbed in his private affairs, or his home invaded, 

without authority of law." Const. art. I,§ 7. The United States 

Constitution also protects people from unreasonable searches 

and seizures. U.S. Const. amend. IV, XIV. 

Requiring a person to breathe into a tube to estimate the 

person's blood alcohol content (BAC) is a search or disturbance 

upon a person's private affairs. Birchfield v. North Dakota, 579 
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U.S. 438, 455, 136 S. Ct. 2160, 195 L. Ed. 2d 560 (2016); State 

v. Baird, 187 Wn.2d 210, 218, 386 P.3d 239 (2016) (plurality); 

State v. Garcia-Salgado, 170 Wn.2d 176, 184, 240 P.3d 153 

(2010). 

Notwithstanding that the use of a breathalyzer on a 

person is a "search," the United States Supreme Court has held 

the police may administer a breath test as a search incident to a 

lawful arrest for driving under the influence. Birchfield, 579 

U.S. at 455. An exception to the warrant requirement is that law 

enforcement may conduct a warrantless search of a person 

incident to a lawful arrest. Id. at 457; State v. Brock, 184 Wn.2d 

148, 154, 355 P.3d 1118 (2015). This exception typically 

applies to searches of a person's outer body and personal items 

on the person. Brock, 184 Wn.2d at 154. The rationale for the 

exception is officer safety and evidence preservation. Arizona v. 

Gant, 556 U.S. 332, 338, 129 S. Ct. 1710, 173 L. Ed. 2d 485 

(2009); State v. Patton, 167 Wn.2d 379, 386, 219 P.3d 651 

(2009). 
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In Birchfield, the United States Supreme Court ruled this 

exception extended to breath tests, but not blood tests. 579 U.S. 

at 476. The Court reached this result after assessing the degree 

of intrusion on one's privacy and the degree of legitimate need 

by the government. Id. at 460-76. 

This decision means that persons lawfully arrested for 

driving under the influence have no constitutional right under 

the Fourth Amendment to refuse a breath test. Id. at 478. And 

without a constitutional right to refuse, the rule that forbids a 

prosecutor from commenting on the exercise of a constitutional 

right is inapplicable. Baird, 187 Wn.2d at 223; State v. 

Gauthier, 174 Wn. App. 257, 267, 298 P.3d 126 (2013) 

(applying rule and holding that prosecutor improperly used 

defendant's invocation of his constitutional right to refuse 

consent as substantive evidence of guilt). 

The analysis and result is different under article I, section 

7 of the Washington Constitution. See State v. Gunwall, 106 

Wn.2d 54, 59-61, 720 P.2d 808 (1986) (state constitutional 
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provisions may be more protective than their federal 

constitutional analogs). 1 

"The privacy protections of article I, section 7 are more 

extensive than those provided under the Fourth Amendment." 

State v. Valdez, 167 Wn.2d 761, 772, 224 P.3d 751 (2009). 

Unlike the Fourth Amendment, "article I, section 7 is not 

grounded in notions of reasonableness." State v. Snapp, 174 

Wn.2d 177, 194, 275 P.3d 289 (2012); see also State v. Villela, 

194 Wn.2d 451, 462, 450 P.3d 170 (2019) ("We do not use a 

balancing test to determine whether a statute violates article I, 

section 7."). 

While a recognized exception to the warrant requirement 

provides the requisite authority of law under article I, section 7, 

these exceptions are "carefully drawn and narrowly applied." 

Id. 

1 No Gunwall analysis is required to justify an 
independent state constitutional analysis of article I, section 7. 
State v. Mayfield, 192 Wn.2d 871, 879, 434 P.3d 58 (2019). 
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The history and rationale of the search incident to arrest 

exception does not support the use of warrantless breath tests 

for persons lawfully arrested for driving under the influence. 

The exception has not historically been applied to bodily 

contents. This makes sense because the exception is grounded 

in ensuring that weapons are removed from an arrested person 

and to preserve evidence of the crime the arrested person might 

destroy unless seized. See State v. Ringer, 100 Wn.2d 686, 699, 

674 P.2d 1240 (1983).2 The exception is a "a narrow rule 

intended solely to protect against frustration of the arrest itself 

or destruction of evidence by the arrestee." Id. at 698. 

Thus, when the exception was unjustifiably expanded to 

permit categorical searches of vehicles that an arrested person 

had occupied, our Supreme Court "returned to the narrowly 

construed necessities of the exception" and ruled it did not 

authorize such searches. Valdez, 167 Wn.2d at 775. And while 

2 Ringer was overruled, but it is now good law again. 
Snapp, 174 Wn.2d at 194. 

8 



the United States Supreme Court took a similar path in limiting 

vehicle searches under the search incident to arrest exception, 

our Supreme Court went even further in limiting the exception 

under article I, section 7. Snapp, 174 Wn.2d at 191-197 

(rejecting Fourth Amendment rule that would permit 

warrantless search of vehicle if it was reasonable to believe 

relevant evidence from crime of arrest might be found there). 

"[S]earching an arrestee's breath for evidence of alcohol 

concentration is qualitatively different from a typical search 

incident to arrest in which the officer looks for tangible, 

confiscable items that may be present on the arrestee's person 

or within his effects." City of Vancouver v. Kaufman, IO Wn. 

App. 2d 747, 758-60, 450 P.3d 196 (2019). The rationale for 

the exception does not apply to bodily contents, including one's 

breath. Birchfield, 579 U.S. at 494-95 (Sotomayor, J., 

dissenting). "It is hard to imagine how alcohol in the blood or 

breath of a defendant presents an officer safety concern." State 
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v. Nelson, 7 Wn. App. 2d 588, 607, 434 P.3d 1055 (2019) 

(Lawrence-Berry, J., dissenting). 

While alcohol may dissipate in one's body, it is not a 

tangible item that an arrested person could destroy unless it is 

removed from the arrested person's control. "In those instances 

where the natural dissipation of alcohol in the blood or breath 

precludes obtaining a warrant, the exigent circumstances 

exception to the warrant requirement applies." Id. The search 

incident to arrest exception is inapplicable. See also State v. 

Won, 137 Hawai'i 330, 340 n. 23, 372 P.3d 1065 (2015) 

(recognizing this under Hawaii Constitution); State v. Wilson, 

144 Hawai'i 454, 465 n.16, 445 P.3d 35 (2019) (adhering to this 

decision post-Birchfield). 

Oddly, in a case concerning this issue, this Court did not 

address what article I, section 7 demands. Baird, 187 Wn.2d at 

234-35 (Gordon McCloud, J., dissenting). For this reason, it is 

not controlling on the issue. Nelson, 7 Wn. App. 2d at 607 

(Lawrence-Berry, J., dissenting). "Where the literal words of a 
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court opinion appear to control an issue, but where the court did 

not in fact address or consider the issue, the ruling is not 

dispositive and may be reexamined without violating stare 

decisis in the same court or without violating an intermediate 

appellate court's duty to accept the rulings of the Supreme 

Court." In re Pers. Restraint of Stockwell, 179 Wn.2d 588, 600, 

316 P.3d 1007 (2014) (cleaned up). 

For the reasons advanced and the reasons set out by 

Justice Sotomayor, Justice Gordon McCloud, and Judge 

Lawrence-Berry, the search incident to arrest exception does 

not authorize warrantless breath testing of people arrested for 

driving under the influence. Birchfield, 579 U.S. at 494-96 

(Sotomayor, J., dissenting); Baird, 187 Wn.2d at 235-40 

(Gordon McCloud, J., dissenting); Nelson, 7 Wn. App. 2d at 

606-09 (Lawrence-Berry J., dissenting). It follows that the 

implied consent statute is unconstitutional and that Ms. 

Troutman's refusal to consent to the breath test was improperly 

admitted. Villela, 194 Wn.2d 462 (statute authorizing 
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impoundment of vehicle unconstitutional under article I, section 

7); Kaufman, 10 Wn. App. 2d at 764 (because search incident 

to arrest exception did not apply, defendant had constitutional 

right to refuse breathalyzer test and evidence of defendant's 

refusal was improperly admitted). 

The Court of Appeals refused to address the issue on the 

grounds the issue was not preserved. But Ms. Troutman moved 

to exclude as evidence her refusal to take the breathalyzer, 

albeit on different grounds. 2/18/22 RP 51-53. And the trial 

court, in refusing to suppress, cited this Court's decision in 

State v. Baird, 187 Wn.2d 210, 386 P.3d 239 (2016) and 

reasoned excluding the refusal "would essentially defeat the 

whole purpose of the implied consent statute." 2/23/22 RP 209; 

CP 46. 

Given this record, Ms. Troutman argued the issue was 

properly raised for the first time on appeal as manifest error 

affecting a constitutional right. Br. of App. at 44 n.8; Reply Br. 

at 13-15. The record is adequate to address the claim and the 
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claimed error is of constitutional dimension. This makes it 

"manifest error affecting a constitutional right." RAP 2.5(a)(3); 

State v. A.M., 194 Wn.2d 33, 38-40, 448 P.3d 35 (2019) (error 

in admitting statement in violation of right against self­

incrimination "had practical and identifiable consequences at 

trial because the trial court admitted the evidence over the 

objection of counsel, albeit on different grounds."). 

The Court of Appeals further reasoned that even if the 

claim were reached, the majority opinion in Nelson controlled. 

Slip op. at 18 n. 11. To the contrary, although the Court of 

Appeals' opinion in Nelson is precedent, it is not binding and 

the Court of Appeals was free to depart from it. In re Pers. 

Restraint of Arnold, 190 Wn.2d 136, 153-54, 410 P.3d 1133 

(2018); State v. Miller, _ Wn. App. 2d _, 545 P3d 388, 392 

(2024). 

Whether evidence of a person's refusal to take a breath 

test is admissible under article I, section 7 is significant 

question of law under the Washington Constitution. RAP 
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13.4(b)(3). Given the scope driving under the influence 

prosecutions, this is also an issue of substantial public interest 

that should be determined by this Court. RAP 13.4(b)(4). 

2. Review should be granted to decide whether the law 

eliminating the use of juvenile adjudications in 

offender score calculations applies to sentencing on 

pre-act offenses where the case is not final. 

Under the Sentencing Reform Act, the offender score and 

offense seriousness level determines the standard range 

sentence. RCW 9.94A.510, 530(1). The offender score is the 

total sum of points accrued from prior convictions rounded 

down to the nearest whole number. RCW 9.94A.525. 

Ms. Troutman has four prior Class C non-violent juvenile 

adjudications that were counted in her offender score. CP 48. 

This increased her punishment by making her offender score a 6 

rather than a 4. CP 48; see RCW 9.94A.525; Laws of 2017, ch. 

272 § 3.3 

3 This was the session law in effect on the date that the 
State alleged Ms. Troutman to have committed the offense. 
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The legislature passed a law mandating that most prior 

juvenile felony adjudications do not count in the offender score. 

Laws of 2023, ch. 415, § 2.4 The law took effect on July 23, 

2023, while Ms. Troutman's case was on direct appeal. 

In the published portion of its opinion, the Court of 

Appeals held this law does not apply to pre-act cases or to 

sentences that are pending on appeal. 

Interpretation of a statute is a legal issue, reviewed de 

novo. State v. Jenks, 197 Wn.2d 708, 713, 487 P.3d 482 (2021). 

In ruling that the law did not apply, the Court of Appeals 

relied on two statutes that generally require that sentences be 

determined based on the law in effect at the time of the offense. 

RCW 9.94A.345; RCW 10.01.040; Slip op. at 7. 

4 

https ://leg. wa. gov/CodeReviser/ documents/ sessionlaw/2023pa 
m2.pd£ The exceptions are for first and second degree murder 
along with class A felony sex offenses. 
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The Court of Appeals reasoned that the language of the 

statute did not evince intent to apply to pre-act cases, including 

non-final cases on direct appeal. Slip op. at 7-8. 

A statute need not have express language for it to operate 

at later sentencings or even "retroactively." Jenks, 197 Wn.2d at 

720; State v. Ross, 152 Wn.2d 220, 238, 95 P.3d 1225 (2004); 

State v. Rose, 191 Wn. App. 858, 865-66, 365 P.3d 756 (2015); 

Dorsey v. United States, 567 U.S. 260, 274, 132 S. Ct. 2321, 

183 L. Ed. 2d 250 (2012). Laws purporting to create any kind 

of drafting requirement on the legislature are ineffective 

because a legislature cannot bind a future legislature from 

exercising its power. Washington State Farm Bureau Fed'n v. 

Gregoire, 162 Wn.2d 284, 174 P.3d 1142, 1151-52 (2007); 

United States v. Winstar Corp., 518 U.S. 839, 872-73, 116 S. 

Ct. 2432, 135 L. Ed. 2d 964 (1996). 

As the United States Supreme Court has recognized, 

whether a statute applies must be analyzed based on its 

language. Dorsey, 567 U.S. at 274-75, 132 S. Ct. 2321, 183 L. 
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Ed. 2d 250 (2012). "No magical passwords" or express intent 

are required to supersede or exempt a law from a prior law. Id. 

at 27 4 ( cleaned up). The analysis is whether the legislature did 

so "by necessary implication." Id. Or, as this Court has put it, 

the law is exempt from the prior law when the legislature 

expresses "an intent in words that fairly convey that intention." 

Jenks, 197 Wn.2d at 720 (cleaned up). Thus, the legislature is 

not required to say, "This act shall apply to pending cases." 

Rose, 191 Wn. App. at 865-66. 

Here, the plain language of the new law expresses an 

intent to apply to all sentencings after its effective date, 

including to pre-act offenses. The intent section of the law, 

expressing the purpose of the law, shows this: 

The legislature intends to: 

(1) Give real effect to the juvenile justice 

system's express goals of rehabilitation and 
reintegration; 

(2)Bring Washington in line with the 

majority of states, which do not consider prior 

juvenile offenses in sentencing range calculations 

for adults; 
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(3) Recognize the expansive body of scientific 

research on brain development, which shows that 

adolescent's perception, judgment, and decision 
making differs significantly from that of adults; 

( 4) Facilitate the provision of due process by 

granting the procedural protections of a criminal 

proceeding in any adjudication which may be used 

to determine the severity of a criminal sentence; 

and 
(5) Recognize how grave disproportionality 

within the juvenile legal system may subsequently 

impact sentencing ranges in adult court. 

Laws of 2023, ch. 415, § 1 ( emphases added). 

This statement of intent uses strong words that convey 

the legislature's intent to have this law apply, to all sentencings: 

"Give real effect," "Bring Washington in line," "Recognize the 

expansive body of scientific research on brain development," 

"Facilitate the provision of due process . . in any adjudication," 

and "Recognize [the] grave disproportionality within the 

juvenile legal system." Id. 

This statement of intent shows it is fundamentally unfair 

and out-of-step to increase a person's punishment based on 

what that person did as a child. Consequently, the legislature's 
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intent was to end this harmful practice in all sentencings on or 

after July 23, 2023. See Dorsey, 567 U.S. at 273-281 (several 

considerations showed that Congress intended more lenient 

penalties to apply when sentencing offenders whose crimes 

preceded enactment of law, including avoiding sentencing 

disparities that the act was intended to remedy); State v. Grant, 

89 Wn.2d 678, 684, 575 P.2d 210 (1978) (language that 

"intoxicated persons may not be subjected to criminal 

prosecution solely because of their consumption of alcoholic 

beverages" expressed sufficient intent to apply to all cases); 

State v. Zornes, 78 Wn.2d 9, 13, 475 P.2d 109 (1970) 

(amendment was not merely prospective given the language, 

"the provisions of this chapter shall not ever be applicable to 

any form of cannabis") (emphasis added); Rose, 191 Wn. App. 

at 869 ( statement of intent saying that "the people intend to stop 

treating adult marijuana use as a crime" and "allow law 

enforcement resources to be focused on violent and property 
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crimes" expressed an intent to have law apply to pending 

cases). 

The Court of Appeals reasoned that the intent section did 

not support the conclusion that the law applied to all pending 

cases because "the plain language says nothing about 

retroactivity." Slip op. 7. But neither did the statutes in Dorsey, 

Zornes, Grant, or Rose. The Court of Appeals reasoning 

effectively requires an explicit statement, which is not the rule. 

This Court's decision in State v. Jenks, 197 Wn.2d 708, 

487 P.3d 482 (2021) is not to the contrary. The statute in Jenks 

concerned eliminating second degree robbery as a strike offense 

for purposes of Washington's "three strikes and you're out" 

life-sentence law. Unlike the law here, it did not have a 

statement of intent. Compare Laws of 2023, ch. 415, § 1 with 

Laws of 2019, ch. 187. Thus, the language of the statute did 

"not fairly convey intent to exclude the saving clause" statute. 

Jenks, 197 Wn.2d at 720. 
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The more relevant case from this Court is Ross. 152 

Wn.2d 220. There, the legislature reduced the amount of points 

in the offender score for prior drug convictions by amending 

RCW 9.94A.525. The Court determined this change in the law 

did not apply to crimes committed before the effective date of 

the law. Ross, 152 Wn.2d at 239. The legislature expressed the 

intent that the statute would not apply "retroactively" by stating 

the amendments "apply to crimes committed on or after July 1, 

2002." Id. (quoting Laws of 2002, ch. 290, § 29). 

In contrast to Jenks and Ross, the statement of intent here 

fairly conveys the message that it applies to any future 

sentencing (as opposed to just offenses committed after its 

effective date). 5 Otherwise the goals expressed in the statement 

5 This is not an issue of "retroactivity" on whether the 
law applies to people serving sentences where their cases are 
final. Rather it is an issue of prospective application. Does the 
law apply to all new sentencings going forward, including pre­
act offenses? Or does it apply just to sentences for crimes 
committed on or after July 23, 2023, the effective date of the 
act? 
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of intent make little sense. And unlike in Ross, the legislature 

did not include a comparable statement that the law would only 

"apply to crimes committed on or after" a particular date. Ross, 

152 Wn.2d at 239. 

Jenks is also distinct because it did not consider whether 

the statute there was remedial. 197 Wn.2d at 726. The statute is 

plainly remedial. A statute is remedial when it relates to 

practice, procedure, or remedies and does not affect a 

substantive or vested right." State v. Pillatos, 159 Wn.2d 459, 

473, 150 P.3d 1130 (2007) (internal quotation omitted). 

"[R]emedial statutes are liberally construed in order to 

effectuate the remedial purpose for which the statute was 

enacted." Grant, 89 Wn.2d at 685. "[R]emedial statutes are 

generally enforced as soon as they are effective, even if they 

relate to transactions predating their enactment." Pillatos, 159 

Wn.2d at 473. 

Here, the statute "relate[ s] only to procedures and does 

not affect a substantive or vested right." Id. The State does not 
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have a substantive or vested right in having a person's juvenile 

adjudications count in their offender score. Thus, the statute 

applies to Ms. Troutman's sentencing. Because Ms. Troutman's 

case is not final and on appeal, she is entitled to relief State v. 

Jefferson, 192 Wn.2d 225, 245-47, 429 P.3d 467 (2018); see 

slip op. at 8 ("Because Troutman's sentence is still on direct 

appeal, the amendment would apply prospectively if the saving 

clause did not apply."). 

Review is warranted on this important issue. The mode 

of analysis by the Court of Appeals is in conflict with 

precedent. RAP 13.4(b)(l ), (2). And this issue undoubtedly 

"involves an issue of substantial public interest that should be 

determined by the Supreme Court." RAP 13.4(b)(3). There are 

many (non-final) pre-act cases where courts have or will count 

juvenile adjudications, increasing the punishment imposed. No 

one should needlessly serve sentences in excess of the law. 

And this is happening notwithstanding the legislature's 

statement of intent saying this is unjust and "[r]ecogniz[ing] 
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how grave disproportionality within the juvenile legal system 

may subsequently impact sentencing ranges in adult court." 

Laws of 2023, ch. 415, § 1. This disproportionately has affected 

people of color and indigenous persons the most. 6 This Court 

should grant review and decide this critical issue. 

6 Crosscut, Luna Reyna, WA may end mandatory 
sentencing points based on juvenile convictions (Apr. 20, 
2023), available at : https ://crosscut.com/politics/2023/04/wa­
may-end-mandatory-sentencing-points-based-juvenile­
convictions (recounting data showing that "People of color are 
facing longer sentences because they were involved in the 
juvenile system as children" and that "Indigenous youth are 3 
times more likely than white youth to enter the prison pipeline 
through referral into the juvenile justice system than to have 
criminal charges dropped."); see also State v. Tesfasilasye, 200 
Wn.2d 345, 358, 518 P.3d 193 (2022) ("Our Black, Indigenous, 
and other People of Color communities are arrested, searched, 
and charged at significantly higher rates than White 
communities"); State v. Waits, 200 Wn.2d 507, 521, 520 P.3d 
49 (2022) ("It goes without saying that the criminal legal 
system disproportionately affects the poor and people of 
color."); State v. Gregory, 192 Wn.2d 1, 22, 427 P.3d 621 
(2018) (taking "judicial notice of implicit and overt racial bias 
against black defendants in this state"). 
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E. CONCLUSION 

Ms. Troutman's petition for review presents important 

issues that this Court should decide. The Court should grant the 

petition for review. 

This document contains 4,085 words and complies with 

RAP 18.17. 

Respectfully submitted this 3rd day of May, 2024. 

Richard W. Lechich, 
WSBA #43296 
Washington Appellate Project, 
#91052 
Attorney for Petitioner 
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F I LED 
4/8/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

H EATH ER D .  TROUTMAN , 

Appel lant .  

No. 84054- 1 - 1 

D IVIS ION ONE  

ORDER GRANT ING MOTION 
FOR RECONS IDERATION IN  
PART AN D DENYI NG I N  PART, 
WITH DRAWI NG AN D 
SU BSTITUTI NG OP I N I O N ,  AN D 
GRANT ING MOTION TO 
PUBL ISH  I N  PART 

Appel lant Heather Troutman fi led a motion for reconsideration of the op in ion fi led 

on January 8, 2024 in the above case . Respondent the State of Wash i ngton fi led an 

answer to the motion . The panel has determ ined that reconsideration of the op in ion 

shou ld be g ranted i n  part to delete a l l  but the fi rst sentence of  footnote 4 on page 1 1  of 

the orig ina l  op in ion (now footnote 8 on page 1 6  of the substitute op in ion) . We otherwise 

deny the motion for recons ideration . 

The State fi led a motion to pub l ish i n  part the port ion of the op in ion that ho lds 

that new leg is lat ion that requ i res excl ud ing  prior j uven i le d isposit ions i n  the ca lcu lat ion 

of ad u lt offender scores does not app ly .  Troutman fi led an answer and d id not oppose 

pub l icat ion in part but u rged reconsideration on the issue .  We g rant the mot ion to 

pub l ish in part and order that the op in ion fi led on January 8, 2024 be withd rawn and a 

substitute op in ion fi led and pub l ished in  part .  

Now, therefore , it is hereby 
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ORDERED that appellant's motion for reconsideration is granted in part and 

den ied in  part .  I t  is fu rther ordered that the State's motion to publ ish in  part is granted 

and the opin ion fi led on January 8 ,  2024 shall be withdrawn and a substitute opin ion 

shall be fi led . 

� 1-
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F I LED 
4/8/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

H EATH ER D .  TROUTMAN , 

Appel lant .  

No. 84054- 1 - 1 

D IVIS ION ONE  

O P I N ION PUBL ISHED  I N  PART 

CHUNG ,  J .  - Heather Troutman was convicted of fe lony d rivi ng under the 

i nfl uence (DU I )  fo l lowi ng a tria l  i n  which the key issue was whether she was the 

d river of a car that was found off the road . On appea l ,  she cha l lenges the 

adm ission of her statements i n  v io lat ion of the doctri ne of corpus de l icti , the 

suffic iency of the evidence to support her conviction ,  and the adm ission of 

evidence that she refused to take a breath test i n  v io lat ion of CrR 3 . 1 and art icle 

I ,  sect ion 7 of Wash i ngton 's Constitution . She also chal lenges her sentence 

based on the ca lcu lation of her offender score ,  because it i ncl uded her j uven i le 

d isposit ions ,  and the imposit ion of supervis ion fees and the Vict im Pena lty 

Assessment (VPA) . 

I n  the pub l ished port ion of our  op in ion , we add ress Troutman's c la im 

regard i ng LAWS OF 2023 , ch . 4 1 5 ,  § 2 (cod ified at RCW 9 . 94A. 525( 1  ) (b)) , which 

provides that adjud ications of gu i lt for j uven i le offenders by j uven i le cou rts , other 

than murder i n  the fi rst or  second deg ree or class A fe lony sex offenses , may not 
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be included in the calculation of an adult offender score . We conclude that 

because the plain language of the 2023 amendment conveys no legislative intent 

that it applies retroactively, under RCW 9.94A.345 and the savings clause, RCW 

1 0.01 .040, the law in effect at the time of the offense applies to Troutman's 

sentence, so the amendment does not alter the calculation of Troutman's 

offender score. Also, the 2023 amendment does not apply prospectively to 

sentences that are pending on appeal .  

In  the unpublished portion of our opinion, we address the remainder of 

Troutman's claims. Finding no error, we affirm Troutman's conviction .  However, 

we remand to the trial court to strike the supervision fees and the VPA from her 

sentence. 

FACTS 

Sometime after 1 1  p .m.  on May 30, 201 9, Jennifer Moldver took the North 

Lake Samish exit off Interstate 5 near Bell ingham and encountered a car that had 

gone "off the off ramp into the brush and woods," still running, with its lights stil l 

on. Moldver immediately pulled over, called 91 1 ,  and walked toward the car, 

where she watched "one person in the car in the driver's seat . . .  rummage 

around a little bit and then climb over to the passenger seat and exit the vehicle." 

While she was on the phone, the person who had exited the car, Troutman, 

approached her and "begg[ed]" Moldver not to call 91 1 .  Moldver testified that "the 

alcohol smell coming off her was very, very powerfu l ." 

An emergency medical technician (EMT) who responded to the scene two 

minutes later could smell alcohol on Troutman. Troutman told the EMT " I  wasn't 
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d riving , "  " I 'm  not supposed to be d riving , "  and "P lease don 't te l l  them I was 

d riving . "  

A Wash i ngton State Patro l trooper, Officer L ipton ,  responded to the scene 

approximate ly ten or fifteen m i nutes after the 9 1 1 ca l l  was made. It appeared to 

L ipton that the car had skidded off the roadway, s l id  though g rass , and ended up 

i n  roadside brush . L ipton testified that when he asked her what happened , 

Troutman immed iate ly to ld h im "she wasn't d rivi ng . "  L ipton fu rther testified that 

Troutman fa i led seventeen of e ig hteen fie ld sobriety test cl ues , and she to ld h im 

that she thought i f  she took a breath test , her score wou ld be "very h ig h . "  L ipton 

p laced Troutman under arrest and apprised her of her M i randa 1 rig hts at the 

scene .  

The accident occu rred i n  a "fa i rly remote" part of  the county with "no 

houses i n  the immed iate area" and on ly a park and r ide lot and a gas stat ion on 

the other s ide of the freeway. Moldver, the EMT, and L ipton d id not see anyone 

e lse at the scene .  The keys were sti l l  i n  the car's ig n it ion ,  and L ipton observed 

the d river's seat was in a posit ion consistent with a d river of Troutman's height , 

which was five feet , fou r  i nches . 

After transport ing her to ja i l ,  L ipton began the breath test proced u re ,  but 

Troutman said she d id not want to answer any fu rther quest ions and asked for an 

attorney. After L ipton attempted to put her i n  touch with an attorney, he resumed 

the breath test procedu re .  Troutman refused to take the test. 

1 Mi randa v. Arizona ,  384 U . S .  436, 86 S .  Ct. 1 602 , 1 6  L .  Ed. 2d 694 ( 1 966) .  

3 
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I n  J une 20 1 9 , the State charged Troutman with severa l crimes,  i nc lud ing 

fe lony DU I .  Later that year ,  her fi rst tria l  ended i n  a m istria l . 

I n  February 2022 , the State amended the i nformation to a s ing le count of 

fe lony DU I .  Before her second tria l , Troutman stipu lated to prior convict ions that 

wou ld e levate the charge to fe lony DU I .  See RCW 46 .6 1 . 5055 . The State moved 

to adm it severa l statements by Troutman under CrR 3 . 5 .  Fol lowing the CrR 3 . 5  

hearing , 2 the court entered a written order adm itt ing Troutman's statements to 

the EMT and L ipton prior to her arrest, but excl ud ing  her statements at ja i l  except 

for the fact of her refusal to take a breath test. 

At tria l , after the State rested , Troutman moved to d ism iss the charges 

aga inst her based on the insuffic iency of its evidence aga inst her and the corpus 

de l icti doctri ne .  The court den ied the motion . 

The j u ry found Troutman gu i lty as charged . Troutman t imely appealed . 

D ISCUSS ION 

I nc lus ion of Juven i le D ispos itions i n  Offender Score Calcu lat ion 

Troutman's statement of add it ional  g rounds states her bel ief that her 

"j uv[en i le] record shou ld not have been counted aga inst me as points . "  She 

attaches her crim ina l  h istory and the court's sentencing data showing an offender 

score of six . The standard range for her leve l IV offense is 33 to 48 months ,  and 

the court sentenced her to 35 months .  Her j uven i le d isposit ions contributed two 

2 The cou rt's written fi nd ings of fact and concl us ions of law from the CrR 3 . 5  heari ng  
were not  fi led u nti l after the tria l , t he  same day as the j udgment and sentence, on March 23 ,  
2022 . 

4 
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poi nts to her offender score .  WASH .  STATE CASELOAD FORECAST COUNC IL ,  2022 

WASH INGTON STATE ADULT SENTENC ING GU IDEL I NES MANUAL 3 1 1 (2022) , 

https ://cfc .wa .gov/s ites/defau lt/fi les/Pub l ications/Adu lt_Sentenci ng_Manua l_2022 

. pdf [https ://perma . cc/9ZJX-45RC] . Removing her j uven i le d isposit ions wou ld 

red uce her offender score to fou r  and the standard range to fifteen to twenty 

months .  I d .  

At the t ime of Troutman's sentencing , the Sentencing Reform Act (SRA) , 

RCW 9 . 94A.589(1  ) (a) , requ i red j uven i le d isposit ions to be counted when 

ca lcu lati ng an offender score subject on ly to the same l im itat ions that app ly to 

ad u lt convictions .  But pu rsuant to Engrossed House B i l l  (EHB) 1 324 , 68th Leg . 

(Wash .  2023) , a new provis ion effective J u ly 23 ,  2023 , states: "For the pu rposes 

of th is section , adj ud ications of gu i lt pu rsuant to Title 1 3  RCWl3l wh ich are not 

mu rder i n  the fi rst or  second deg ree or class A fe lony sex offenses may not be 

included in the offender score . "  LAWS OF 2023,  ch . 4 1 5 ,  § 2 (cod ified at RCW 

9 . 94A. 525( 1  ) (b)) . 

Sentences imposed under the SRA of 1 98 1 , ch . 9 . 94A RCW, "are 

genera l ly meted out i n  accordance with the law i n  effect at the t ime of the 

offense . See RCW 9 . 94A. 345I4l ;  RCW 1 0 . 0 1  . 040 . 151" State v .  Jenks ,  1 97 Wn .2d 

3 The tit le of  Tit le 1 3  RCW is "Juven i le  Courts and J uven i le  Offenders . "  
4 RCW 9 . 94A. 345 states, "Any sentence imposed under th i s  chapter sha l l  be determ ined 

i n  accordance with the law in effect when the cu rrent offense was comm itted . "  
5 RCW 1 0 . 0 1  . 040 states i n  re levant part: 

Whenever any crim i na l  or penal statute sha l l  be amended or repea led , a l l  
offenses comm itted or penalt ies or forfeitu res i ncu rred wh i le it was i n  force sha l l  
be pun ished or enforced as if it were i n  force , notwithstand ing such amendment 
or repea l ,  u n less a contrary i ntent ion is expressly declared i n  the amendatory or 

5 
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708 ,  7 1 4 ,  487 P . 3d 482 (202 1 ) .  Because " 'the fixi ng of lega l  pun ishments for 

crim ina l  offenses is a leg is lative function , '  . . .  [ i ]t is therefore 'the funct ion of the 

leg is latu re and not the jud ic iary to alter the sentencing process . '  " .!sl at 7 1 3 

( i nternal quotat ion marks om itted) (quoti ng State v. Ammons ,  1 05 Wn .2d 1 75 ,  

1 80 ,  7 1 3 P .2d 7 1 9 ( 1 986) , abrogated on other grounds by Wash i ngton v .  

Recuenco ,  548 U .S .  2 1 2 ,  1 26 S .  Ct. 2546 , 1 65 L .  Ed . 2d  466 (2006)) . Thus ,  to 

determ ine whether the newly amended statute re lati ng to Troutman's sentence 

app l ies , we must i nterpret the statute based on its p la in  language ,  i ncl ud i ng that 

of the amendments . Jenks ,  1 97 Wn .2d at 7 1 4 . If unambiguous ,  the p la in  

language provides "the beg i nn ing and the end of the ana lys is . "  .!sl 6 

The amendment has the effect of removing a person 's prior j uven i le 

d ispos itions from use when ca lcu lati ng a person's offender score for any 

repea l i ng  act, and every such amendatory or repea l i ng  statute sha l l  be so 
construed as to save a l l  crim i na l  and penal proceed ings ,  and proceed ings to 
recover forfeitu res, pend ing  at the t ime of its enactment, u n less a contrary 
i ntent ion is express ly declared there i n .  

Th i s  "savi ngs c lause" was enacted to " ' render[] u nnecessary t he  incorporat ion o f  an i nd iv idua l  
sav ing c lause i n  each statute which amends or repeals an existi ng penal statute . ' " Jenks ,  1 97 
Wn .2d at 7 1 9 (quoti ng State v. Han len ,  1 93 Wash .  494 , 497 ,  76 P .2d 3 1 6  ( 1 938)) ( i nterna l  
quotat ion marks om itted) .  Thus ,  i n  Jenks ,  the cou rt he ld that where the p la in  language-there ,  an 
amendment  to the Persistent Offender Accountab i l i ty Act, LAWS OF 20 1 9 , ch . 1 87 ,  § 1 (33) (0) , part 
of the SRA-d id not convey the i ntent for the b i l l  to be retroactive , or to be excluded from the 
savi ngs clause, the amend ment appl ied on ly prospective ly . kl at 7 1 4 , 720 .  S im i lar  to the 
amendment at issue i n  Jenks ,  here ,  where the amend ment to the SRA inc ludes no contrary 
i ntent, the savi ngs clause app l ies. 

6 Troutman also arg ues that the statute is remed ia l ,  and thus req u i res l i bera l  construction 
to effectuate the remedia l  pu rpose of the statute . Wh i le the Jenks cou rt d id  not address th is 
argument ,  it d id  nevertheless interpret the statute at issue i n  that case not to express an i ntent to 
apply retroactive ly .  And as the State notes ,  th is cou rt i n  Jenks at the appel late level rejected a 
s im i lar argument ,  ho ld i ng  that the genera l  ru le that a remedia l  statute app l ies retroactive ly "does 
not apply when a statute is subject to RCW 1 0 . 0 1  . 040 , "  and " ' [a] bsent language i nd icati ng a 
contrary i ntent, an amendment to a penal statute - even a patently remed ia l  one - must apply 
prospective ly under RCW 1 0 . 0 1 . 040 . ' " State v. Jenks ,  1 2  Wn . App. 2d 588 ,  600 ,  459 P . 3d 389 
(2020) (q uoti ng State v. McCarthy, 1 1 2 Wn . App. 23 1 , 237 ,  48 P . 3d 1 0 1 4  (2002) ) ,  aff' d ,  1 97 
Wn .2d 708,  487 P . 3d 482 (202 1 ) .  

6 
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subsequent adult convictions, except for juvenile adjudications of guilt for murder 

in the first degree, murder in the second degree, and class A fe lony sex offenses. 

Troutman points to the intent section of the amending law to support her 

argument that the plain language "expresses an intent to apply to pending cases 

that are not fina l . "  The intent section states 

The legislature intends to : 
(1 ) Give real effect to the juvenile justice system's express 

goals of rehabilitation and reintegration; 
(2) Bring Washington in l ine with the majority of states, 

which do not consider prior juvenile offenses in 
sentencing range calculations for adults; 

(3) Recognize the expansive body of scientific research on 
brain development, which show that adolescent's 
perception, judgment, and decision making differs 
sign ificantly from that of adults; 

(4) Facilitate the provision of due process by granting the 
procedural protections of a criminal proceeding in any 
adjudication which may be used to determine the 
severity of a criminal sentence; and 

(5) Recognize how grave disproportional ity within the 
juvenile legal system may subsequently impact 
sentencing ranges in adult court. 

LAWS OF 2023, ch . 41 5, § 1 .  Troutman argues that this section "uses strong 

words that convey an intent" for the law to apply to al l  pending cases. But the 

plain language says nothing about retroactivity. 

Because the plain language is unambiguous and does not evince a 

legislative intent for EHB 1 324 to apply retroactively, we conclude that under the 

SRA, RCW 9.94A.345, and the savings clause, RCW 1 0.01 .040, the law in effect 

at the time of the offense applies to Troutman's sentence. 

Finally, Troutman argues that EHB 1 324 should apply prospective ly. " '[A] 

statute applies prospectively , '  rather than retroactively, ' if the precipitating event 

7 
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under the statute occu rred after the date of enactment . ' " Jenks ,  1 97 Wn .2d at 

722 (quoting I n  re Pers .  Restra int of Carrier, 1 73 Wn .2d 79 1 , 809 , 272 P . 3d 209 

(20 1 2)) . "To determ ine what event precip itates or triggers app l icat ion of the 

statute , we look to the subject matter regu lated by the statute . "  Carrier, 1 73 

Wn .2d at 809 . quoted in  Jenks ,  1 97 Wn .2d at 722 . 

I n  support of her argument, Troutman cites to State v. Ram i rez, i n  which 

the court held that an amendment to the crim ina l  fi l i ng  fee statute app l ied 

prospective ly because the precip itati ng event was "the term inat ion of al l appea ls ,  

at  wh ich po int the costs were fi na l ized . 1 9 1 Wn .2d 732 , 749 , 426 P . 3d 7 1 4  

(20 1 8) .  But i n  Ram i rez, the subject matter was "costs imposed upon conviction . "  

1 9 1 Wn .2d at 749 .  The Jenks court "decl i ne[d] to expand Ram i rez" as  i t  was "not 

ana logous to the determ inat ion of whether a defendant qua l ifies as a pers istent 

offender , " Jenks ,  1 97 Wn .2d at 723 ,  a determ inat ion that is regu lated by the 

Pers istent Offender Accountab i l ity Act and the SRA. kl at 722 . 

Here ,  the statute at issue regu lates which prior offenses are i ncl uded i n  an 

offender score ca lcu lation , so the triggering event is sentencing . See State v .  

Jefferson , 1 92 Wn .2d , 225 ,  247-49 ,  429 P . 3d 467 (20 1 8) .  Because Troutman's 

sentence is sti l l  on d i rect appea l ,  the amendment wou ld app ly prospective ly if the 

savi ngs c lause d id not app ly .  But the p la in  language of EHB 1 324 conveys no 

i ntent that it app l ies retroactively. See Jenks ,  1 97 Wn .2d at 7 1 5- 1 9 .  Thus ,  as 

ana lyzed above , we hold that the amendment does not app ly to the ca lcu lation of 

Troutman's offender score .  

8 
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A majority of the panel havi ng determ ined that on ly the forego ing portion 

of th is op in ion wi l l  be pri nted i n  the Wash ington Appe l late Reports and that the 

remainder sha l l  be fi led for pub l ic  record pursuant to RCW 2 . 06 .404 ,  it is so 

ordered . 

U N P U BL ISHED OP IN ION 

Adm ission of Statements and  Corpus Del icti Doctri ne 

Troutman argues that her statements were not adm iss ib le under the 

corpus de l icti doctri ne .  We d isag ree . 

"Corpus de l icti means the 'body of the crime . ' " State v. Brockob ,  1 59 

Wn .2d 3 1 1 ,  327 ,  1 50 P . 3d 59 (2006) (quoting State v. Aten ,  1 30 Wn .2d 640 ,  655 , 

927 P .2d 2 1 0 ( 1 996) ( i nternal quotat ion marks om itted)) . " [T]he underlyi ng 

pu rpose of corpus de l icti is to prevent convictions based solely on confess ions . "  

State v .  Cardenas-F lores , 1 89 Wn .2d 243 , 260 , 40 1 P . 3d 1 9  (20 1 7) .  

"The corpus de l icti 'must b e  proved by evidence sufficient to support the 

i nference that' a crime took p lace , and the defendant's confession 'alone is not 

sufficient to estab l ish that a crime took p lace . '  " Cardenas-F lores , 1 89 Wn .2d at 

252 (quoting Brockob ,  1 59 Wn .2d at 327-28) . "Wash i ngton case law treats 

corpus de l icti as a ru le of sufficiency, not merely a ru le of evidence . "  Cardenas­

F lores , 1 89 Wn .2d at 257 . We review de novo the suffic iency of the evidence for 

pu rposes of corpus de l icti . State v. Sprague,  1 6  Wn . App .  2d 2 1 3 , 226 , 480 P . 3d 

47 1 (202 1 ) .  " I n  determ in i ng whether there is sufficient evidence of the corpus 

de l icti i ndependent of the defendant's statements ,  we assume the 'truth of the 

State's evidence and a l l  reasonable i nferences from it i n  a l i ght most favorab le to 

9 
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the State . '  " Cardenas-F lores , 1 89 Wn .2d at 264 (quoti ng Aten ,  1 30 Wn .2d at 

658) . 

For the charge of d rivi ng wh i le i ntoxicated , the corpus de l icti " is  met by 

proof that petitioners were d rivi ng or i n  actual  phys ical contro l  of a veh icle wh i le 

i ntoxicated . "  C ity of Bremerton v .  Corbett , 1 06 Wn .2d 569 ,  578 ,  723 P .2d 1 1 35 

( 1 986) . " I n herent i n  the offense is the requ i rement that the intoxicated person 

was the d river . . .  the corpus de l icti of the offense[ ] . . .  cannot be estab l ished 

absent proof connect ing [a defendant] with operation or contro l  of a veh icle wh i le 

i ntoxicated . "  Id . at  574 . 

"U nder the Wash ington ru le . . .  the evidence must i ndependently 

corroborate , or  confi rm , a defendant's" confess ion . Brockob ,  1 59 Wn .2d at 328-

29 .  "The i ndependent evidence need not be of such a character as wou ld 

estab l ish the corpus de l icti beyond a reasonable doubt ,  or  even by a 

preponderance of the proof. It is sufficient if it prima facie estab l ishes the corpus 

delicti. " State v. Meyer, 37 Wn .2d 759 , 763-64 , 226 P .2d 204 ( 1 951  ) ,  quoted i n  

Cardenas-F lores , 1 89 Wn .2d at 258 .  "Prima facie corroborat ion . . .  exists if the 

independent evidence supports a ' log ical and reasonable i nference of the facts' " 

that the State seeks to prove . Brockob ,  1 59 Wn .2d at 328 ( i nternal quotat ion 

marks om itted) (quoti ng Aten ,  1 30 Wn .2d at 656) . The i ndependent evidence 

also " 'must be consistent with gu i lt and inconsistent with a[ ] hypothesis of 

i nnocence . '  " Cardenas-F lores , 1 89 Wn .2d at 264 (quoti ng Brockob ,  1 59 Wn .2d 

at 329) . 
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At tria l , Troutman testified that she was not the d river, her friend Noe l l  

was . Troutman argues there is no d i rect evidence she was the d river because no 

one saw her d rivi ng that n ight .  But " [t] he corpus delicti can be proved by either 

d i rect or  c i rcumstantia l  evidence . "  Aten ,  1 30 Wn .2d at 655 . Troutman fu rther 

argues the evidence d id not estab l ish the corpus because the car's d river seat 

posit ion was not measured and no dog was ca l led to search the area for Noe l l  

and h is friend , who she testified had jo i ned them on the way back from Seattle 

and was in the back seat . She also poi nts to the lack of evidence that she was 

the car's reg istered owner, d isti ngu ish ing Corbett and other cases where the 

defendants were the reg istered owners .  However, none of these specific types of 

evidence is needed , as long as other i ndependent evidence is sufficient to 

support a " log ical and reasonable i nference" that Troutman was the car's d river. 

Brockob ,  1 59 Wn .2d at  328 .  

Troutman re l ies pr imari ly on Sprague,  16  Wn . App .  2d at  2 1 3 , to  argue 

that the i ndependent evidence is "not incons istent with a hypothesis of 

i nnocence , "  and it wou ld not be "an un reasonable hypothesis to concl ude that 

Ms .  Troutman was not the d river . " I n  Sprague,  the defendant was found gu i lty of 

one count of possess ion with i ntent to de l iver methamphetamine .  kl at 225 .  At 

the scene ,  Sprague was i n  possess ion of n i ne to 1 0  g rams of methamphetamine ,  

and officers found a homemade p ipe ,  a weigh i ng sca le ,  and "a bund le of  p lastic 

g rocery bags . "  kl at 230 .  That amount of methamphetam ine was not sufficient to 

support an i nference of i ntent to de l iver. kl The State argued the evidence of 

i ntent was the scales and the g rocery bags .  kl 
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The Sprague court reasoned the sca les cou ld be consistent with both an 

i ntent to de l iver and personal  use .  � As for the bags ,  officers testified that wh i le 

methamphetam ine is typ ica l ly packaged i n  smal l  z ip lock-style bags ,  p lastic 

g rocery bags were also common ly used and are torn or cut and tied or melted 

around the methamphetamine .  � However, the p lastic g rocery bags i n  

Sprague's apartment were not torn i nto smal l  p ieces or wrapped around 

methamphetamine .  � at 23 1 . Moreover, "Sprague was us ing one of the g rocery 

bags as a garbage can l i ner . " � Thus ,  the court reasoned that the presence of 

the scale and g rocery bags " is ' no  more ind icative of an i ntent to de l iver than . . .  

mere possession , '  " so the evidence was " i nsufficient to estab l ish corpus de l icti of 

the specific crime of possess ion with i ntent to de l iver. " � at 23 1 -32 (quoti ng 

State v .  Cobel l i ,  56  Wn . App .  92 1 ,  925 , 788 P .2d 1 08 1  ( 1 989)) . 

Un l i ke the independent evidence i n  Sprague, which was consistent with 

both mere possess ion and with possess ion with i ntent to de l iver, here ,  the 

independent evidence is i ncons istent with the conclus ion that Troutman was not 

the d river. Mo ldver observed a s ing le person ,  Troutman , i n  the car's d river's seat. 

The car was sti l l  ru nn i ng ,  and the keys were sti l l  in the car's ig n it ion ,  so the 

log ical and reasonable i nference is that the accident had j ust happened when 

Moldver encountered the car. Mo ldver and the EMT, who arrived with i n  two 

m inutes of the 9 1 1 ca l l ,  observed no other persons at the scene .  Though 

Troutman testified Noe l l  and h is friend had been i n  the car, she d id not ask for 

he lp fi nd ing  them at the scene .  As the area was remote , it was a reasonable 

i nference that no one else had been the d river and had left the scene.  L ipton ,  
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who arrived ten or fifteen m i nutes after the 9 1 1 ca l l ,  found the keys sti l l  i n  the car 

and observed that the car's seat was adjusted to fit a person of Troutman's 

height . L ipton a lso observed no other peop le at the remote scene who cou ld 

have been the car's d river. 

Viewed in the l i ght most favorab le to the State , the evidence i ndependent 

of Troutman's statements supports a log ical and reasonable i nference that 

Troutman was the car's d river. Therefore ,  we conclude that the corpus de l icti ru le 

is satisfied . 

Suffic iency of the Evidence 

Troutman argues that the evidence is insufficient to support her convict ion 

"for the same reason the evidence was insufficient to corroborate Ms .  Troutman's 

statements . "  We d isag ree and conclude that the evidence is sufficient to support 

her conviction .  

"Evidence i s  sufficient to support a gu i lty verd ict i f  any  rat ional  trier of fact , 

viewing the evidence in  the l i ght most favorab le to the State , cou ld fi nd the 

elements of the charged crime beyond a reasonable doubt . "  Cardenas-F lores , 

1 89 Wn .2d at 265 .  "A cla im of evident iary insuffic iency adm its the truth of the 

State's evidence and al l  reasonable i nferences from that evidence . "  State v .  

Rod riquez, 1 87 Wn . App .  922 , 930 , 352 P . 3d 200 (20 1 5) .  " [U]n l i ke the corpus 

de l icti ana lys is ,  the sufficiency of the evidence analys is does not i nvo lve 

eva luat ion of hypotheses of i nnocence . "  Sprague,  1 6  Wn . App .  2d at 235 .  

To prove the crime of fe lony DU I ,  the State had to prove that Troutman 

d rove a motor veh icle wh i le under the i nfl uence of or  affected by i ntoxicat ing 
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l i quor  and had th ree or more prior offenses with i n  1 0  years .  RCW 46 .6 1 . 502( 1  ) ,  

(6)(a) . Troutman stipu lated to the prior convictions necessary for a fe lony D U I  

charge under RCW 46 .6 1 . 502(6)(a) . She testified that she had fou r  cups of a 

"strong" d ri nk  with fru it i n  it from a punchbowl before leavi ng a party around 1 1  

p . m .  and was i ntoxicated on the n ight i n  question . Fu rther, Mo ldver and the EMT 

testified that Troutman smel led of a lcohol . 

The key contested issue was whether Troutman was the d river. Troutman 

testified that " [she] was not" the car's d river, that the car was her godfather's ,  and 

that she a l lowed her friend Noe l l  to d rive the car. But on review for suffic iency of 

the evidence ,  we must view the evidence i n  the l i ght most favorab le to the State . 

See Cardenas-F lores , 1 89 Wn .2d at 265 .  As d iscussed above , not on ly 

Troutman's statements , but i ndependent corroborat ing evidence supported the 

i nference that Troutman was the car's d river. We conclude that any rat ional  trier 

of fact viewing the evidence in  the l i ght most favorab le to the State wou ld fi nd the 

elements of the charged crime beyond a reasonable doubt .  

CrR 3 . 1 Right to Counsel 

Troutman argues the tria l  cou rt v io lated her CrR 3 . 1 rig ht to an attorney by 

adm itt ing evidence that she refused to take a breath test after L ipton fa i led to 

make reasonable efforts to put her i n  contact with an attorney. The State 

counters that the issue is not properly before th is cou rt under RAP 2 . 5  because 

Troutman d id not ra ise CrR 3 . 1 below, and the vio lat ion of a court ru le cannot be 

man ifest error affect ing a constitut iona l  rig ht .  We ag ree with the State . 
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CrR 3 . 1 p rovides a statutory rig ht to counsel that extends "beyond the 

requ i rements" of our federa l  or  state constitutions .  State v .  Templeton , 1 48 

Wn .2d 1 93 ,  2 1 1 ,  59 P . 3d 632 (2002) (quoti ng He inemann v. Whitman County, 

1 05 Wn .2d 796 , 802 , 7 1 8 P .2d 789 ( 1 986)) . The ru le-based rig ht to an attorney 

accrues "as soon as feas ib le after the defendant is taken i nto custody. " CrR 

3 . 1 (b) ( 1  ) .  "At the earl iest opportun ity a person i n  custody who des i res a lawyer 

sha l l  be provided access to a te lephone ,  the te lephone number of the pub l ic  

defender or  offic ia l  responsib le for ass ign i ng a lawyer, and any other means 

necessary to p lace the person i n  commun ication with a lawyer. " CrR 3 . 1 (c) (2) . 

The ru le does not requ i re po l ice to actua l ly connect the accused with an attorney, 

but it does requ i re the po l ice to make reasonable efforts to ass ist the person i n  

contact ing an attorney a t  the earl iest opportun ity .  State v .  P ierce , 1 69 Wn . App .  

533 ,  548 , 280  P . 3d 1 1 58 (20 1 2) .  

At the CrR 3 . 5  hearing , Troutman argued that "although [L ipton] d id make 

h is best efforts to contact an attorney[ , ]  they were u lt imate ly not successfu l ,  [and] 

at that po int she had i nvoked her rig ht to an attorney and the question ing needed 

to stop" because "her rig ht to counsel is a constitutiona l  rig ht . " But Troutman 

never cited CrR 3 . 1 ;  she argued that L ipton "vio late[d ] her constitutional right to 

counse l . "  Rep .  of Proc. at 53 (emphasis added) .  

The  court conc luded that Troutman " i nvoked her  rig ht to  an attorney when 

she requested to speak to a pub l ic  defender at the station . "  I t  fu rther concl uded 

her statements "made in  response to questions on the ' D U I  packet' " after she 

i nvoked her rig ht to counsel were inadm iss ib le ,  except for her refusal to take the 
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breath test. 7 The court's written fi nd i ngs of fact and concl us ions of law fo l lowing 

the heari ng are s i lent about CrR 3 . 1 .  

RAP 2 . 5  genera l ly proh ib its our  review of errors not ra ised below. RAP 

2 . 5(a) . However, th is cou rt has d iscret ion to reach an issue not ra ised at tria l  if 

the party seeking review demonstrates man ifest error affect ing a constitut ional  

rig ht .  RAP 2 . 5(a)(3) . The defendant has the burden to identify the constitut ional  

error and how it actua l ly prejud iced the i r  defense . State v .  McDonald , 1 38 Wn .2d 

680 ,  691 , 98 1 P . 2d 443 ( 1 999) . "Man ifest" means actual p rej ud ice .  State v .  

Walsh ,  1 43 Wn .2d 1 ,  8 ,  1 7  P . 3d 59 1 (200 1 ) .  

A vio lat ion of CrR 3 . 1 i s  not of "constitut iona l  d imension" for the pu rposes 

of RAP 2 . 5(a)(3) . State v .  Guzman-Cuel lar ,  47 Wn . App .  326 , 334 , 734 P .2d 966 

( 1 987) (CrR 3 . 1 is a court ru le "not of constitutiona l  orig in ") ;  State v .  C lark ,  48 

Wn . App .  850 , 863 , 743 P .2d 822 ( 1 987) (same) . Because Troutman d id not 

ra ise CrR 3 . 1 below and it is not man ifest constitutiona l  error, we decl ine to 

review Troutman's c la im of a CrR 3 . 1 v io lation . 8 

7 Here ,  as Troutman notes ,  " [t] he tria l  cou rt excluded Ms .  Troutman's responses to other 
questions . . .  because she had invoked her right  to counsel under  M i randa , "  and M i randa 
protect ions do not extend to refusals to take breath tests because refusal is a non-testimon ia l  act. 
See South Dakota v. Nevi l le ,  459 U . S .  553 ,  564 n . 1 5 , 1 03 S .  Ct .  9 1 6 ,  74 L .  Ed .  2d 748 ( 1 983) (" I n  
the context of a n  arrest for d rivi ng wh i le  i n toxicated , a pol ice i nqu i ry of whether the suspect wi l l  
take a blood-alcoho l  test is not an in terrogation with i n  t he  mean ing  o f  M i randa . " ) ;  State v .  
Zwicker, 1 05 Wn.2d 228, 243, 7 1 3  P .2d 1 1 0 1  ( 1 986) (" [T]here is no coercion i n  obta i n i ng  refusal 
evidence where the accused is fu l ly  informed of the consequences of exerc is ing the statutory 
right  of refusa l . " ) .  

8 Whi le we decl i ne to  review th i s  c la im ,  we note that Troutman does not  assig n error to 
the cou rt's fa i l u re to inc lude a conclus ion of law regard i ng CrR 3 . 1 .  
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Art icle I ,  Sect ion 7 

Wash ington 's imp l ied consent statute provides that any person who 

operates a motor veh icle with i n  th is state is deemed to have g iven consent to 

breath tests to determ ine a lcoho l  concentrat ion if the arrest ing officer has 

reasonable g rounds to bel ieve the person has been d rivi ng under the i nfl uence .  

RCW 46 .20 .308(1  ) .  Prior to  obta in ing  a breath sample ,  the officer must advise 

the d river that he or she sti l l  has the rig ht to refuse to consent to the test , but that 

l i cense revocation and use of that refusal at tria l  are among the consequences 

that fo l low if the d river decl i nes the test. RCW 46 .20 . 308(2) . 

Troutman argues that the adm ission of her refusal to take a breath test 

v io lates art icle I ,  sect ion 7 of the Wash i ngton Constitution . 9 The State argues 

Troutman d id not ra ise th is issue below and cannot meet her bu rden under RAP 

2 . 5(a)(3) to show man ifest error affect ing a constitut ional  rig ht .  We ag ree with the 

State . 

At her CrR 3 . 5  hearing , Troutman d id not chal lenge the imp l ied consent 

statute's authorizat ion of a warrantless breath test as a vio lat ion of art icle I ,  

sect ion 7 .  U nder RAP 2 . 5(a) , we wi l l  not review cla ims not ra ised before the tria l  

cou rt un less the party seeking review demonstrates a man ifest error affect ing a 

constitutiona l  rig ht .  

9 Troutman correctly notes that she d id  not need to brief an ana lys is under  State v. 
Gunwal l ,  1 06 Wn .2d  54 , 720  P .2d 808  ( 1 986) ,  because the Wash ington Supreme Court has 
a l ready he ld that artic le I ,  section 7 provides privacy protect ion more extens ive than the Fourth 
Amendment. See State v. Mayfie ld , 1 92 Wn.2d 871 , 880 ,  434 P . 3d 58 (20 1 9) .  

1 7  



No .  84054- 1 - 1 / 1 8 

I n  a footnote i n  her open ing  brief, Troutman contends that her art icle I ,  

sect ion 7 argument " is properly ra ised for the fi rst t ime o n  appeal as man ifest 

error affect ing a constitutiona l  rig ht , " cit i ng RAP 2 . 5(a)(3) , then concludes that 

" [t] he record is adequate to add ress the c la im and the cla imed error is of 

constitutiona l  d imension . Therefore , the issue is properly before th is Court . "  

Troutman then cites two cases as examp les of  cla ims that satisfied the man ifest 

constitutiona l  error test. 1 0  But not unt i l  her rep ly brief does Troutman provide 

argument as to how the facts in this case demonstrate a man ifest constitut ional  

error under RAP 2 . 5(a)(3) . "Th is cou rt wi l l  not cons ider c la ims insufficiently 

argued by the parties . "  State v .  E l l iott , 1 1 4 Wn .2d 6, 1 5 , 785 P .2d 440 ( 1 990) ; 

see also Westmark Dev't Corp. v. C ity of Burien ,  1 40 Wn . App .  540 , 556 , 1 66 

P . 3d 8 1 3 (2007) (argument made on ly i n  a footnote was insufficient to merit 

cons ideration) . Nor  do we consider issues argued for the fi rst time in a rep ly brief. 

Cowiche Canyon Conservancy v. Bosley, 1 1 8 Wn .2d 801 , 809 , 828 P .2d 549 

( 1 992) . We decl ine to reach the c la im that adm ission of Troutman's refusal to 

take a breath test , as a l lowed under the imp l ied consent statute , v io lates art icle 

1 ,  sect ion 7 . 1 1  

1 0  State v. A M . ,  1 94 Wn.2d 33 , 448 P . 3d 35 (20 1 9) ;  State v. Gauth ier , 1 74 Wn . App. 257 ,  
298 P . 3d 1 26 (20 1 3) .  

1 1  Even if we were to reach her cla im ,  this cou rt has a l ready add ressed th is precise issue 
i n  State v .  Ne lson ,  7 Wn . App. 2d 588 ,  605,  434 P . 3d 1 055 (20 1 9) .  Ne lson examined State v. 
Baird ,  1 87 Wn .2d 2 1 0 , 386 P . 3d 2 3 9  (20 1 6) ,  i n  which a majority o f  the cou rt concluded that a 
breath test conducted under  Wash i ngton 's imp l ied consent law is a va l id  search i ncident to arrest. 
Nelson ,  7 Wn . App. 2d a t  600 .  After conduct ing an ana lysis under  State v. Gunwal l ,  1 06 Wn .2d 
54 , 720 P .2d 808 ( 1 986) , the Ne lson majority he ld that, " i n  l i ght of the long h istory of both our  
imp l ied consent statute and of  our  case law rejecti ng arguments for g iv ing art .  I , § 7 an expanded 
interpretation . . .  [w]e therefore conclude that the imp l ied consent law provides authority of law to 
conduct a warrantless breath test as a search i ncident to arrest . "  kl_ at 605.  
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Supervis ion Fees 

Troutman argues her judgment and sentence includes commun ity custody 

supervis ion fees that the court i ntended to waive . When she was sentenced i n  

March 2022 , Troutman asked the court to  fi nd her  ind igent and  waive non­

mandatory fi nes and fees . The State d id not object . The court found her ind igent 

and stated , "My i ntent is to waive whatever I can . "  The statute i n  effect at the 

t ime,  former RCW 9 . 94A.703(2)(d) (20 1 8) ,  a l lowed courts to waive supervis ion 

fees for commun ity custody. 1 2  Regard less , Troutman's j udgment and sentence 

included a provis ion that she "pay supervis ion fees as determ ined by" the 

Department of Correct ions wh i le on commun ity custody. 

The State concedes remand is appropriate because the tria l  cou rt d id not 

i ntend to impose supervis ion fees . We accept the State's concess ion and 

remand to the tria l  court to stri ke the commun ity custody supervis ion fee .  

Vict im Pena lty Assessment (VPA) 

After Troutman appealed and fi led her open ing brief, the Leg is latu re 

passed Engrossed Substitute House B i l l  (ESH B) 1 1 69 .  LAws OF 2023 ,  ch . 449 .  

The court i n  State v .  E l l is described th is new law as  fo l lows : 

ESH B  1 1 69 added a subsect ion to RCW 7 .68 . 035 that proh ib its 
cou rts from impos ing the VPA on ind igent defendants as defi ned i n  
RCW 1 0 . 0 1  . 1 60(3) . LAWS OF 2023 ,  ch . 449 § 1 ;  RCW 7 .68 . 035(4) . 
The amended statute also requ i res tria l  cou rts to waive any VPA 
imposed prior to the effective date of the amendment if the offender 
is ind igent ,  on the offender's motion . LAws OF 2023 ,  ch . 449 § 1 ;  
RCW 7 .68 . 035(5)(b) . Th is amendment wi l l  take effect on Ju ly 1 ,  
2023 . LAWS OF 2023 , ch . 449 § 1 .  

1 2  The cu rrent RCW 9 . 94A. 703(2 } ,  which went i nto effect i n  J u ne 2022 , om its those fees 
altogether. 
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27 Wn . App .  2d 1 ,  1 6 , 530 P . 3d 1 048 (2023) . The new provis ion app l ies to cases 

pend ing on d i rect appea l . � (citi ng Ram i rez, 1 9 1 Wn .2d at 748-49) . 

The tria l  cou rt found Troutman ind igent .  Based on ESH B  1 1 69 ,  Troutman 

moves th is cou rt to strike the VPA from her sentence .  The State has ind icated i t  

has "no object ion to stri k ing the [VPA] du ring the cou rse of Troutman's appeal 

rather than requ i ring her to fi le a motion . "  We remand with instruct ions to stri ke 

the VPA. 

CONCLUS ION 

We affi rm Troutman's fe lony D U I  conviction ,  bu t  we remand to the tria l  

cou rt to stri ke from her sentence the commun ity custody supervis ion fee and the 

VPA. 

WE CONCUR:  

A J. 
�� ( .. 
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